“CAN DO” VS. “HAVE DONE”:  A COMPARATIVE ASSESSMENT

By Cliff Ennico


I think it was comedian Woody Allen who said that “ninety percent of success is just showing up”.  While I’m not sure his dictum applies 100% to the legal profession, I do think he is on to something worth exploring.


When seeking new career opportunities, changing jobs, or just updating our resumes, many of us legal types prefer to think, and speak, in the past tense.  We focus on what we “have done” – our past positions, the areas of law on which we advised senior management, the transactions we have actually done.  

Part of this is due to what I call the “full disclosure” instinct.  Many of us started our professional lives in Wall Street type law firms, and had it drilled into our heads that you can get away with an awful lot as long as you make “full disclosure” to the clients, investors, whoever.  The worst sin a corporate lawyer – any corporate lawyer – can commit is to make, or encourage a client to make, a misrepresentation of a material fact.  I think they still call it “fraud”, and it is to be avoided at all costs.

Yet I submit that our profession’s natural tendency to avoid taking risks, however justified, is also responsible for our focus on “historical precedent”, otherwise known to nonlawyers as “the past”.  After practicing law for a few years, we tend to believe that we are somehow committing fraud if we tell someone we are capable of doing something unless we have in fact done it 20 times within the last year.  How this mistaken idea gets crammed into our noggins I really don’t know, but it can hinder us in our career development and keep us from spotting promising opportunities.  I submit that, especially in a tight market where it isn’t always possible to get a position doing what you’ve been doing the past umpty-ump years, it is better to focus on what you “can do”, rather than what you “have done”.  I further submit that you can do this without committing fraud or misrepresenting yourself to a current employer.

About 10 years ago, I was an in-house lawyer for a division of a large financial institution.  One day I was informed that the company was breaking up my division.  The good news was they wanted to keep me on board.  The bad news is they wanted to assign me to another division, located more than an hour’s drive from my home, and a position that would have involved “rubber stamping” printed form documents for the rest of my career.  I said no, and took a modest package.

So now, what to do with the rest of my life?  I still needed to earn a living.  A couple of New York City law firms were interested in my joining them as a midlevel associate, but frankly, I was tired of commuting.  I wanted to work closer to home.  There were only two obstacles to overcome:

· the vast majority of law firms in southern Connecticut at that time did not do corporate work – while there were plenty of lawyers around, they tended to specialize in estates, real estate and small (think “fender bender”) litigation matters;

· all I knew how to do were billion dollar leveraged buyouts for publicly traded corporations.

Clearly, “what I had done” in my career up to that point would not have helped me find a job with a local law firm.  If I approached any of the local law firms and asked them if they had room for a Wall Street “mega-deal” lawyer, I think I could safely predict what the answers would have been.  I had to be a bit more creative, if I didn’t want to end up doing wills for the rest of my career.


I had a couple of friends at the time who worked for some smaller, more entrepreneurial, companies in my area.  I took them to lunch and asked them what type of legal service was needed in my area.  Without hesitation, they told me “a good corporate lawyer was very hard to find”.  When I expressed surprise at the answer (we were, after all, living and working in the suburbs of New York City – corporate law heaven), they basically told me:  “the lawyers around here are mostly small town lawyers.  They know how to do wills and get your kid out of jail on drunken driving charges, but they wouldn’t know how to do a merger if one hit them on the head.  Now, there’s lots of corporate lawyers in New York City, but they charge $300 and more an hour for a kid just out of law school who’s wet behind the ears.  If we could find good, experienced corporate lawyers around here willing to charge $100 to $200 per hour, we’d give them all our business in a heartbeat.”


Hearing this from 2 or 3 different companies, and realizing I could make a nice living at those hourly rates (a “win win” for both me and the client), I developed a plan.  I scheduled meetings with several law firms in southern Connecticut that I knew had extra office space they needed to rent.  My sales pitch went something like the following:  “look, you guys do mostly wills and real estate.  Every once in a while you get a request from a client to do some corporate work, but you have to pass on it because you don’t have any experienced corporate attorneys on board, you don’t want to get sued for malpractice, and there isn’t enough of that kind of work to justify bringing a full-timer on board.  Here’s the deal.  Let me rent one of your vacant offices on an ‘of counsel’ basis.  I’m not part of the firm, and I don’t share in partner distributions.  The first 10 hours of every week I will do work for your clients without charge.   You can bill the client whatever you want without any obligation to me, and that will be my rent.  The rest of my time I will devote to building my own practice, and I keep the proceeds.  What do you think?”


Note that I was offering these firms a “win win” solution.  They got to keep some corporate work “in house” without risk of malpractice, they could keep 100% of the fees from that work, and they surely knew to whom I would refer my corporate clients who needed wills and real estate work done.  In return, I got free office space, some office support, and the chance to build a practice.


At the second firm I approached with this pitch, the partner looked nervously out of the window and said, “it sounds like a good deal.  We’re definitely interested.  The only question I have is, can you do contracts for software companies?”


I looked him straight in the eye, and said, “why do you ask?”


He explained that hardly a week went by that he wasn’t approached by local startup companies that were developing a new software product and needed legal assistance with their license agreements, development deals, and basic intellectual property matters.  I had read something about “computer law” (keep in mind this was in 1991, before the high tech explosion), and knew where I could lay my hands on some good books, but I had never actually represented a software company or drafted a software license in my entire life.


I considered that the partner was probably turning down about $30,000 to $50,000 in business a year that he was more than willing to turn over to me.  I further considered that the partner had not asked “have you ever done a software contract before?”  He had asked me “can you do software contracts?”  Lawyers, I have learned, are very careful about phrasing questions during job interviews.  If you listen very carefully, they will signal the desired answer.


I looked the partner straight in the eye and said “yes”.  He looked me straight in the eye and said “you’re on”.  I went home, called one of the top law book companies on the telephone, and ordered a copy of every computer law publication they had.


Within two weeks, I was working for three startup software companies that were based in southern Connecticut.  All were delighted that – finally! – they had found a lawyer who understood the software business and was willing to charge below-Wall-Street fees.  They told all their friends – it seems that every software company in southern Connecticut knew every other software company in southern Connecticut, and they were all floundering around looking for legal support.  Within six months I was working for 10 high technology companies that viewed me as their “general counsel”.  That year I made more money than I had ever made before in the legal profession.


To build my practice, I began giving lectures on the legal issues of high technology companies.  At one of those lectures I met a young, hungry venture capitalist who became a personal friend and with whom I developed the “MoneyHunt” show for Public Television.  A few years ago, I began to notice that attendees at these talks were asking if I could help them with legal contracts relating to something that they called the “Internet”.  Of course, I said I did, and began researching frantically the legal issues that people might have who participated in this new, upstart communications medium.   In a few months, I added “Internet and new media lawyer” to my curriculum vitae.


Now, some of you may be squirming in your seats, accusing me of “chutzpah”, or perhaps much worse.  Yet I humbly submit to you that I did not misrepresent myself to these prospective clients in any way.   They were not asking if I “had ever done” Internet contracts.  They were asking me if I could help them.  The honest answer to the latter question was “yes”.  If they had ever asked me to prove that I had ever done an Internet contract, of course I would have had to answer “no”.  But you know, it’s a funny thing.  Very few nonlawyers are hung up on your credentials.  They are only too willing to assume that you know how to do what you do, and they really don’t care where you’ve been.  What they want to know is:  can you help me?  And can I afford you?  If the answer to both of these questions is “yes”, there is absolutely nothing wrong with saying so, provided that:

· you are willing to spend the time, money and effort to learn any new area of law your clients may need; and

· either the work requested is either relatively new, or there is relatively little competition in your area, such that with a little study you will truly be “one of the best” in your area.

A little while ago, I was approached by a local lawyer who specialized in wills.  I always refer my clients who need wills to this lawyer, because he is one of only a few in southern Connecticut who will do a simple will for less than $1,000.  Over lunch, this lawyer told me he was planning to retire in three years, but didn’t have anyone ready to take over his practice from him.  In the meantime, he was being deluged with work, and needed someone to help him one day a week.  The wheels in my head started turning, and I asked him, “what would you say if I were to help you out for a few hours a week, for 50% of whatever fee you charge the client, just to learn how to do simple wills, so that I will be in a position to take over your practice when you are ready to retire?”  His eyes actually started tearing when he replied, “Cliff, that’s what I was hoping you would say.”


One final story, for those of you who are still a little squeamish about standing up for what you “can do” with a little effort.  Over the years, I’ve written several books on legal career management.  One of these books, a best seller, has to do with interviewing for a legal job.  I give a lecture based on this book at law schools around New England.  Every once in a while, a “wise guy” in the back of the room will raise his or her hand and say, “Mr. Ennico, I hear all that you’re saying about the interviewing process, but I notice that you are not a Ph.D., or a psychologist, or a human resources executive.  What makes you such an expert on this?”


After the laughter dies down a little, I smile warmly and condescendingly to the wag, and reply, in my softest, most professional voice, as follows:  “well, there are three reasons, really.  First, I’ve made five successful job changes in my career, every one of which was a step up the ladder, so I think I can tell you a few things about what works in legal job interviews.   Second, I’ve been rejected by hundreds of law firms, corporations and government agencies around this great country of ours, so I think I can tell you a few things about what doesn’t work in legal job interviews.  Finally, I sat down and wrote a very popular book on how to interview for a legal job interview before anyone else ever thought of the idea.”


“. . . next question.”

	© Copyright 2003 Clifford R. Ennico


