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A few years ago, I left the private practice of law after ten years to become “in-house” counsel to the financial services subsidiary of a Fortune 500 corporation.  I had worked with in-house counsel throughout my career of representing large corporations and financial institutions, and believed I had a good grasp of the in-house lawyer’s work and lifestyle. The two years I spent in that position demonstrated to me just how different the in-house environment is from the world of law firms.

The In-House Counsel as Lawyer
The in-house counsel lives in an ambiguous world where he is neither fish nor fowl, neither businessperson or lawyer.  When I first started as in-house counsel and was unpacking my boxes of law books and form files, one of the businesspeople in my department stopped by and saw a pile of back issues of that wonderful American Bar Association publication “Business Lawyer”.  He looked at me with a grin, and said “‘Business Lawyer”, eh?  So, which one are you?”  His ironic question poses the fundamental dilemma of the in-house lawyer.  My response to the question, by the way, was: “Well, tell me, what do you think I should be?”  Judging from his reaction, it was the right answer.  Making the transition successfully from private practice to in-house counsel requires a high tolerance for ambiguity, and the ability to balance your dual role as lawyer and corporate executive.

The in-house counsel having made the transition from private practice is no longer a “lawyer” in the full and complete sense of that term.  Because she usually does not have the resources of a large law firm behind her, she will have to rely on outside counsel to perform at least some of the technical tasks she was accustomed to doing himself in the law firm environment.  She will find himself doing much less drafting of legal documents, and much more reviewing and commenting on document drafts prepared by outside counsel.  She will have virtually no time (and usually no legal library) to carry out legal research, and not enough time to keep current on developments in his area(s) of expertise.  Indeed, in-house counsel are notoriously hungry consumers of continuing legal education seminars and handbooks, not so much because they want to become familiar with new developments as much as they want to avoid forgetting the fundamentals of their practice.

Similarly, the in-house counsel is not valued for her technical, “lawyering” skills, precisely because the businesspeople with whom she deals every day are not trained to understand or appreciate these skills.  These businesspeople are looking to her to perform a special role, one that cannot be fulfilled by an outside counsel.  What precisely is this ambiguous role, and how does the in-house counsel walk the delicate tightrope between the business and legal worlds?

If I were attempt to define the in-house counsel’s role in a single sentence, I would do so as follows: “the in-house lawyer’s job is to manage the company’s legal environment, both internally and externally.”  By “managing” I mean “to get something done, to achieve a result, to succeed in reaching a goal.”  The in-house lawyer is first and foremost a corporate manager whose job is to get something done.  As the in-house lawyer does not make or sell anything, or make sure the corporation is making money by doing do, what exactly is that something?

In the “external” legal environment (the company’s relations with customers, suppliers, the government, and the public), it is to operate within the law and achieve cost efficiency in complying with the law.  In the “internal” legal environment (the company’s relations with its employees, independent contractors such as outside law firms, and personnel), it is making sure that the nonlawyers and other lawyers working for the company are working together to realize the company’s goal in the “external” legal environment, and to make sure that goal is foremost in the minds of the people who operate the business.  Finally, the job of the in-house lawyer is to manage the company’s legal environment in such a way that she does not alienate the nonlawyers on whose respect and good will her career depends.  This truly daunting task cannot be performed well by one who thinks of herself as a “lawyer” in the traditional sense.

Yet in some respects, of course, the in-house counsel continues to be a lawyer.  On certain small transactions, which cannot economically be handled by outside counsel, he may perform precisely the same tasks as he would in private practice.  He will similarly be called upon to analyze uncomplicated legal situations that he believes do not justify outside legal research or exhaustive library resources.  Performing these routine legal tasks is not only desirable, it is necessary, since the principal reason corporations hire in-house counsel is to manage and minimize their legal costs.

The In-House Counsel as Businessperson
Just as the in-house counsel is not perceived as a “lawyer” in the technical sense, neither is he fully viewed as a businessperson.  His ability to render mixed law and business advice to the businesspeople in his organization is necessarily limited by his education and experience, and as he has no responsibility for the final decision he must be sure that the decision is made by the person who has that responsibility and authority.  Although he can (and should) tell the businessperson what he would do if he were in the latter’s shoes, he cannot make the decision himself.

Yet in some respects the lawyer is indeed a businessperson, especially as perceived by outside counsel.  He participates actively in business decisions, and is expected to know not only the correct legal analysis but also “the way we do things around here” and “how we’ve done this in the past,” all knowledge which does not require legal training.  He works in a business environment with few if any other lawyers around, and inevitably with time picks up some of the habits and mindsets of businesspeople.  His compensation, particularly if an annual bonus or other form of incentive compensation is involved, may be directly tied to the success or failure of the businesspeople with whom he works.

This dual nature of the in-house counsel -- neither lawyer nor businessperson, but partaking of both -- can cause a good deal of confusion in defining the in-house counsel’s role in the organization.  Every day as an in-house lawyer I defined my contribution to the organization and “rewrote my job description” from scratch, based on each situation that came into my office.  Each night when I drove home I asked myself “did I add something of value to the process today?”  Finding comfort in this ambiguous position is the biggest challenge the in-house counsel must face, for to survive he must be able to convince the businesspeople, day after day after day, that he does indeed add value to their work, and that they cannot and should not proceed with any course of action without getting the benefit of his knowledge and judgment.

Some Rules of Survival for In-House Lawyers
Stay Close to the Businesspeople.  Many in-house lawyers talk about the joy of having “only one client to deal with,” as opposed to the many clients of the lawyer in private practice.  In reality, however, the in-house lawyer has many clients -- virtually all of the businesspeople in the organization for whose legal affairs he is responsible.  Because the in-house lawyer is expected to manage these businesspeople to a certain extent, and to play the role of watchdog or “sheepdog” when one or more businesspeople exceed the bounds of good legal judgment, it is necessary for the in-house lawyer to get involved with the businesspeople and stay on top of what’s happening in the organization.  He should not sit in his office and wait for the businesspeople to show up at his door with a carefully formulated, complete, well articulated question, as this seldom occurs.  He must frequently lunch with his business clients, participate in meetings and corporate functions, and generally be a visible part of the management team.  This will have the additional effect of improving the perception among some businesspeople that an in-house lawyer is “one of us”.  

Perform “Triage” On Your Workload.  Anyone who leaves private practice for an in-house position thinking she is going to have an easier workload will be sadly mistaken.  While in-house lawyers are not required (in most companies) to prepare and submit time sheets, and thus are under no compulsion to maximize their billable hours, their workdays can be just as long and stressful as those in private practice.  Even when their total hours in the office are lower than in private practice, their workdays will usually be more hectic and unpredictable.  A friend of mine once put it succinctly:   “When I was with a law firm I worked on three matters at a time and was on top of 100 percent of the details of each matter; now that I’m in-house I work on 100 matters at a time and am on top of three percent of the details of each matter.”

The in-house lawyer, trained as he was in a law firm environment where every matter required 100 percent performance at all times, must learn to “let go” at least some of the sense of personal responsibility for the success or failure of the matters on which he is working.  The more an in-house lawyer is successful in prioritizing his time, focusing on those matters which are important to the “right” people in his organization, and picking the right outside counsel to handle those matters that do not require his intensive focus, the easier it will be for an in-house counsel to feel comfortable in his new environment.

Know the “Pecking Order” In Your Organization.  In contrast to the law firm, where every client is as important as every other client (at least every other client of the partner who’s handing out the work), the corporate environment is one where all clients are equal but “some are more equal than others,” and the in-house lawyer is given some discretion (although he should not take too much advantage of it) to discriminate among the businesspeople for whose legal affairs he is responsible.  It is not only important but crucial for the in-house lawyer to know the pecking order within the business groups: who reports to whom, who has a dotted-line responsibility to whom, who has the real power in the group, who has the closest personal ties to the lawyer’s own boss or the general counsel, who is the most likely to yell and scream up the corporate ladder if he is unhappy with the lawyer’s performance, and so forth.  

When a businessperson drops by the in-house lawyer’s office and asks a question or discusses a new proposal or transaction, the in-house lawyer will want to know early on the identity of the person who is asking the question or spearheading the transaction.  Is the businessperson asking for his own information and use, or is he fronting for someone else (his boss, for example, or the division president)?  If the latter, the in-house lawyer should ask himself who is that someone else, and is he fronting for someone else?  With this information in hand the in-house lawyer will ask himself two questions: (1) how important is the transaction or legal issue to the company’s (or division’s or group’s) present or future business?; and (2) how does the person who really needs the answer (not necessarily the person who’s asking the question) rank in the pecking order?  The in-house lawyer will naturally give priority to those matters, questions and transactions which are both important to the organization’s present or future business and are being assigned to the lawyer by an important individual in the organization.  Even matters of relatively minor significance to the organization’s business may become “top priorities” if the key businesspeople in the organization consider them important.  


The tough “time management” decisions are those between “back burner” matters which are important to the organization’s future and management’s pet concerns of the moment which may or may not impact the organization’s present or future success.  In such cases it is important to complete both assignments so as to preserve both the organization’s integrity and senior managements’ positive image of the in-house legal staff.

Stay Out of the Middle of Management Disputes.  Within each business unit of an organization there are factions of executives who are continually vying for power and influence.  Inevitably these factions will come into conflict, and before the in-house lawyer has finished his first cup of morning coffee, the dispute will move into his office in full progress.  Or, where businesspeople and outside counsel are allowed to deal directly with each other in a matter, they may disagree on the legal or business significance of a particular point.  Or, the businesspeople and an in-house expert may disagree on the weight to be accorded a particular outside consultant’s study of a matter.

As in a court of law, each side will present its case and look to the in-house lawyer to arbitrate the dispute.  What more natural role for someone trained in the law?  The wise in-house lawyer knows how perilous these situations are to his career.  For if he is too quick to take sides and reach a judgment, he risks alienating the “loser” who may one day be one of the “right” people whose opinion of the lawyer’s judgment is all-important.  Yet if he declines the assignment, he risks being perceived by the businesspeople as spineless or indecisive -- fatal qualities in an in-house lawyer.

In such a situation the wise in-house lawyer avoids committing himself early on; he listens carefully to both sides and asks lots of questions in an effort to steer the conversation in a direction where the solution will become immediately obvious to both sides and the lawyer will not have to render a judgment.  Where this is not possible, at some point the in-house lawyer will have to throw his weight on the side of the individual he thinks is right, using his own judgment as to which side the “right” people are likely to be on so that he can express his judgment in a way that the “right” people can accept.  If he cannot determine the answer most consistent with the “right” way of doing things within the organization, he should try to buy some time to talk to more seasoned in-house lawyers in the organization, or competent outside counsel, without the feuding parties present, or recommend that the discussion group be expanded to include senior executives whose judgment in the matter is not likely to be disputed by either side.

When asked to render a judgment in a dispute between businesspeople, the wise in-house lawyer considers all of the following:  the legally correct solution, her own limitations of knowledge and experience, the way in which her company or division operates, and the political structure of the organization.  In offering her viewpoint, she will be careful to add a disclaimer that is intended to preserve her professional integrity and distance herself from any negative consequences that may follow from the judgment.  As an example, consider the following: “Given what you’ve told me, folks, I think thus-and-such an approach makes the most sense from a purely legal perspective.  As you know, though, somebody famous once said that ‘to say something is legal is to say the least good thing about that something.’  By taking this action (or not taking it) I doubt anyone will be thrown in jail or sued.  But only you, or senior management, can decide if we should do it or not.  If you think this ought to be discussed with our chief executive officer (or division president, or other appropriate senior management executive), please let me know and I’ll be happy to participate in that meeting.”

If, of course, you can think of a pro-active solution that will make everyone happy, do not fail to take advantage of the (exceedingly rare) opportunity to become a hero to your clients.  As my father told me years ago, “when you come to a fork in the road, take it.”
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